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Agreement No# 58-xxxx-x-xxx 

2                                                                   

ARS Office of Technology Transfer Cover Form
	UNITED STATES DEPARTMENT OF AGRICULTURE

RESEARCH AGREEMENT
	TYPE OF RESEARCH AGREEMENT

Plant Evaluation Material Transfer Research Agreement

	
	AGREEMENT NO.

58-XXXX-X-XXX
	TYPE OF ACTION

New

	AGENCY (Name and Address)

Agricultural Research Service

1400 Independence Avenue SW

Washington, D.C. 20250-0302
	PERIOD OF AGREEMENT

mm/dd/yyyy through mm/dd/yyyy

	
	FEDERAL OBLIGATION

$
	CHANGE IN FEDERAL OBLIGATION 



	This Agreement is authorized and governed by the terms of: Cooperative Research Projects; Agreements with & Receipt of Funds from State & other Agencies (7 U.S.C. 3318a) & Material used in this Agreement is governed by the terms of the Federal Technology Transfer Act (15 U.S.C. 3710a (b) (3) (A)).

	Items
	Descriptions

	1. Technology Transfer Coordinator
	Name

Telephone and Email

	2. Cooperator Principal Investigator 
	Name of Cooperator PI

Company

Street Address

City, State, Zip Code+4
Telephone:
Email:

	3. USDA-ARS Principal Investigator 
	Name of ARS PI

Name USDA-ARS Laboratory

Street Address

City, State, Zip Code+4

Telephone:
Email:

	6. National Program Leader & Area
	First & Last Name of NPL & NP Code

	7. Accounting Code
	X91-XXXX-XXX 

	8. Amount
	$XX,XXX.XX

	9. Finance Office
	Office

Street Address

City, State, Zip Code+4

Telephone:

	10. Project No.
	XXXX-XXXXX-XXX-XXD

	11. Title of Project
	Insert Title of Project

	12. Log #/Accession #  
	XXXXX

	Incorporated into this Agreement are the Following:
1. Articles

2. Appendix 1 - Certifications

3. Appendix 2 – Statement of Work

4. Appendix 3 – Estimated Budget

	FOR THE UNITED STATES DEPARTMENT OF AGRICULTURE

	SIGNATURE and DATE


	TYPED NAME AND TITLE

BRIAN NAKANISHI

Acting Deputy Assistant Administrator

	FOR THE COOPERATOR

(Signature of person(s) authorized by the governing body of the COOPERATOR to incur contractual obligations)

	SIGNATURE and DATE


	TYPED NAME AND TITLE
NAME

Title


U.S. DEPARTMENT OF AGRICULTURE

Agricultural Research Service

Plant Evaluation Material Transfer Research Agreement

Research conducted under this Agreement is authorized and governed by the terms of Cooperative Research Projects; Agreements with & Receipt of Funds from State & other Agencies (7 U.S.C. 3318a) & Material used in this Agreement is governed by the terms of the Federal Technology Transfer Act (15 U.S.C. 3710a (b) (3) (A)).

PARTIES:
ARS:
USDA, ARS, Area
Research Unit
Address
City, State, Zip
ARS’ Scientist:
Name

Tel: Telephone # of Scientist

FAX: FAX # of Scientist


E-mail: Scientist's E-mail Address
Cooperator:
Cooperator Name
Cooperator Address
City, State Zip

Tel: Cooperator Telephone #

FAX: Cooperator FAX #

E-mail: Cooperator E-mail Address
Cooperator’s Scientist:

Name
Address
City, State, Zip
Tel: Cooperator Scientist's Telephone #
FAX: Cooperator Scientist's FAX #
E-mail: Cooperator Scientist's E-mail Address
PREAMBLE:

It is understood under this Agreement that both parties will be engaged in collaborative research on Material provided by ARS.

PURPOSE:

To provide Cooperator with plant material and associated know how, hereinafter collectively referred to as “Test Selections”. “Test Materials” means Test Selections, plants of the Test Selections, and any kind of material of the Test Selections including but not limited to buds, scions, cuttings, seed, sports or other plant parts, including fruit.

“Test Selections” means:

[insert # of plants, seeds, buds, scions, cuttings, or other plant parts] of [insert scientific name] ([insert common name]) line(s) [insert line #]. For example: 5 plants of Vaccinium 
corymbosum (Blueberry) lines A54, B52, and C45. Please delete this example after filling 
out Test Selections definition.

The Test Material is released to Cooperator under the following conditions:

1. The Test Material shall only be used for the evaluation conducted as described in Appendix 1: “Statement of Work.”

2. Cooperator agrees that the evaluation performed under this Agreement and the resulting data does not qualify Cooperator as a breeder.

3. Cooperator shall not propagate Test Materials except as provided in Statement of Work or unless an ARS Plant Propagation Agreement covering the Test Materials has been executed.

4.
Ownership of Test Material
a.
The Test Materials shall remain the sole and absolute property of ARS.

b.
The Test Materials shall not be sold, transferred, assigned, shipped, or transported, in whole or in part, by the Cooperator to any other person or persons, domestic or foreign, for any purpose whatsoever without the express written consent of ARS.

c.
Any and all requests for Test Materials that are received by the Cooperator shall be referred to ARS.

d.
Cooperator acknowledges that the Test Materials represent and contain valuable intellectual property. Cooperator shall not use, or permit others to use, any parts of the Test Materials for breeding, hybridizing, or making selections.

e.
Cooperator agrees that ARS has permission to enter the property of Cooperator during normal business hours to repossess and remove said Test Materials.

f.
Cooperator shall not take any action that can jeopardize the intellectual property rights of ARS. Furthermore, Cooperator shall not make any application for, nor maintain any rights on the Test Materials.

g.
This Agreement is not a patent, plant variety or other intellectual property license, and no rights in and to the Test Materials is or shall be established by this Agreement.

5.
Reports, Records and Publications
a. Cooperator shall not exhibit at trade shows or otherwise display publicly any of the Test Materials covered by this Agreement, except with the express written consent of ARS.

b. Cooperator shall keep accurate and complete records relating to the Purpose and the Test Materials. All such records shall be available for inspection by ARS during normal business hours and the records, or true copies of them, shall be delivered to ARS upon request.
c. Cooperator shall provide written reports to ARS on an annual basis, or upon request, detailing all results related to the Test Materials. Such reports shall include, but shall not be limited to, an accounting of the number of plants of the Test Selections propagated, field performance, Purpose, and other information as requested by ARS. Cooperator agrees to inform ARS immediately of all sports discovered on the plants of the Test Selections.
d. Prior to submission for publication, ARS shall provide a copy of any manuscript that describes the evaluation of the Test Materials to Cooperator’s scientist contact and shall acknowledge the Cooperator’s contribution to the work reported. The final decision as to the publication content and whether or not to publish the manuscript rests solely with ARS.
e. Subject to the requirements of confidentiality and preservation of rights in Inventions, ARS recognizes the research results obtained under this Agreement by the Cooperator must be publishable and agrees that Cooperator shall be permitted to present the results obtained from Cooperator’s evaluation of the Test Materials at meetings (symposia, workshops, professional meetings, etc.) and/or publish (journals, trade magazines, theses, dissertations, etc.), provided, however, that ARS’ scientist contact shall have been furnished copies of any proposed publication or presentation at least thirty (30) days in advance of the submission of such proposed publication or presentation to a journal, editor, or other third party. ARS shall have thirty (30) days, after receipt of said copies, to approve such proposed presentation or proposed publication, for which approval shall not be unreasonably withheld. Cooperator shall acknowledge ARS’s contribution to the work reported.

6.
Confidentiality
a.
“Confidential Information” means the Test Materials and any and all information and data, technical and non-technical, which relates to the Test Materials and has been transferred to or disclosed to the Cooperator or has been generated under this Agreement. Cooperator shall not disclose Confidential Information to any third party without the express written consent of ARS.

b.
Cooperator shall use the same degree of care to protect Confidential Information received or generated under this Agreement as it uses to protect its own information of a similar nature, but in any event not less than reasonable care under the circumstances.

c.
The Confidential Information shall be excluded from confidentiality if Cooperator can demonstrate that (1) it had possession of the Confidential Information prior to disclosure, or (2) the information generally is available to the public at the time of disclosure, or becomes generally available, after disclosure, through no fault of Cooperator; or (3) Cooperator receives the information from a third party having the right to the information and who does not impose confidentiality.


d.
It shall not be a breach of this Agreement if Cooperator is required to disclose the 
Confidential Information by a valid order of a court or other government body, or 
as otherwise required by law, or as necessary to establish the rights of either 
party under this Agreement; PROVIDED THAT Cooperator shall provide prompt 
prior notice thereof to ARS to enable ARS to seek a protective order or otherwise 
prevent such disclosure, and PROVIDED FURTHER THAT the Confidential
Information otherwise shall continue to be confidential.
e.
ARS will treat all information generated or gathered under this Agreement in accordance with the Freedom of Information Act.
f.
These provisions are consistent with and do not supersede, conflict with, or otherwise alter the employee obligations, rights, or liabilities created by existing statute or Executive Order relating to (1) classified information, (2) communications to Congress, (3) the reporting to an Inspector General of a violation of any law, rule, or regulation, or mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger to public health or safety, or (4) any other whistleblower protection. The definitions, requirements, obligations, rights, sanctions, and liabilities created by controlling Executive Orders and statutory provisions are incorporated into this agreement and are controlling.

7.
Representations and Warranties
a.
ARS GIVE NO WARRANTIES OR GUARANTEES, EXPRESSED OR IMPLIED, FOR THE TEST MATERIALS, INCLUDING MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

b.
Cooperator shall assume sole responsibility for any claims or liabilities that may arise as a result of the Cooperator’s use of the Test Materials.

c.
The parties acknowledge and agree to comply with all applicable laws and regulations of the Animal and Plant Health and Inspection Service, the Centers for Disease Control, and /or Export Control Administration pertaining to possession or transfer of technical information, biological materials, pathogens, toxins, genetic elements, genetically engineered microorganisms, vaccines, and the like.

8.
Term and Termination
a. This Agreement shall become effective upon date of final signature, and is valid for the period of time set for under the Period of Agreement on the ARS Office of Technology Transfer Cover Form (not to exceed five (5) years; provided, however, that the obligations assumed by ARS, regarding the maintenance of confidentiality, under this Agreement shall remain in effect for two (2) years from the expiration of this Agreement.
b.
Either party may unilaterally terminate this Agreement at any time by giving the other party written notice not less than sixty (60) calendar days prior to the desired termination date.

c.
Sections 1 “Definitions”; 3 “Ownership of Test Materials”; 5 “Confidentiality”; and 6 “Representations and Warranties” shall survive the expiration or termination of this Agreement.

d.
At no charge to ARS, Cooperator shall return, destroy or otherwise dispose of the Test Materials, as instructed by ARS, upon completion of the test/evaluation or the termination or expiration of this Agreement, whichever is earlier.

9.
Miscellaneous
a.
The Agreement shall not be transferred or assigned by Cooperator to any party without the express written consent of ARS.

b.
The interpretation and application of the provisions of this Agreement shall be governed by the laws of the United States as interpreted and applied by the Federal courts in the District of Columbia.

c.
Neither party may waive or release any of its rights or interest in this Agreement except in writing. The failure of a party to assert a right hereunder or to insist on compliance with any term or condition of this Agreement shall not constitute a waiver of that right or excuse a similar subsequent failure to perform any such term or condition by the other party.

d.
The provisions of this Agreement are severable, and the illegality or invalidity of any provision of this Agreement shall not impair, affect, or invalidate any other provisions of this Agreement.

e.
This Agreement constitutes the entire agreement and understanding between the parties, and neither party shall be obligated by any condition, promise or representation other than those expressly stated herein or as may be subsequently agreed to by the parties hereto in writing.

ARTICLES 1, 2, 3, 6, 7 AND 8 OF SCHEDULE 1 ARE NOT USED IN AGREEMENTS WITH A FOREIGN ORGANIZATIONS
Appendix 1


Certifications
COOPERATOR certifies that it:

1.
is not, a small business.

2.
__ is, __ is not, owned by a foreign national (name) or business (name). 

3.
__ is, __ is not, controlled by a foreign national (name) or business (name).

4.
__ is, __ is not, a minority business.

5.
Operates as:

__ an individual

__ a partnership

__ a corporation

__ limited liability corporation

__ public institution

__ private institution

__ educational institution;

(if applicable) and is incorporated in the State of (INSERT).

6.
Tax ID # ____________________ and DUNS # ___________________
7.
Has not paid or agreed to pay any company or person (other than a bona fide employee working solely for COOPERATOR) any fee, commission, percentage, or brokerage fee, contingent upon the award of this Agreement, and if so, agrees to furnish information relating thereto, as requested, by the Authorized Departmental Officer.

8.
Has not employed or retained any company or person (other than a full‑time bona fide employee working solely for COOPERATOR) to solicit or secure this Agreement.

9.
Its Principal Officers are not listed on the U.S. Government’s list of debarred and suspended organizations and individuals; shall notify the Authorized Departmental Officer if so listed; and shall not subcontract or otherwise award to any organization or individual so listed.

10.
Agrees to comply with the provisions of the Civil Rights Act of 1964, as amended, and Executive Order 11246, addressing equal opportunity and affirmative action.

11.
Agrees to comply with the provisions of Title IX of the Education Amendment of 1972, 20 USC 1681, et seq.; Section 504 of the Rehabilitation Act of 1973, as amended, 29 USC 794; Age Discrimination Act of 1975, 42 USC 6101‑6107; Clean Air Act, 42 USC 7401, et seq.; and Drug‑Free Workplace Act of 1988, 41 USC 701, et seq.
12.
Is in a position to undertake, perform, and complete this Agreement and will diligently perform work in accordance with its provisions.
Appendix 1
Statement of Work

Title: Evaluation of Test Selections for potential introduction and release.

Objective:(This information will be entered into ARIS)
ARS has performed research to develop the Test Selections described above in under the Purpose and owns certain valuable property rights thereon and desires to have the Test Selections grown and evaluated for potential introduction and release.

Approach:(This information will be entered into ARIS)
Cooperator represents that it has the facilities, personnel, and expertise necessary to grow and evaluate the Test Selections provided by ARS and is willing to expend its own resources to perform the evaluation.

Statement of Mutual Interest:
ARS desires to have the Cooperator grow and evaluate the Test Selections; and Cooperator desires to grow and evaluate the Test Selections for ARS under this Agreement.

Cooperator Agrees To:

1.
Evaluate the Test Selections for:

a. [list specific characteristics, such as rust resistance]

2.
Evaluate Test Selections on land provided by Cooperator at no charge to ARS.

3.
Provide evaluation data back to ARS on evaluation report form.

ARS Agrees To:
1. Provide Cooperator with Test Selections and Test Material as described above under the Purpose and associated know how.

2. Provide Cooperator with an evaluation report form.

ARS & Cooperator Joint Responsibilities:

1.
Work together on presenting evaluation results at symposia, national, or regional professional meetings, and to publish in journals, theses or dissertations, or other publications.
[If obtaining funds, then a budget is needed]
Appendix 3

Estimated Budget

Budget Total Years (? years)
	
	ARS Receive 

Funds for
	ARS In-House
	COOPERATOR

In-House

	A. Salaries and Wages

(list # FTEs hired, GS level and # years as footnote, e.g. 2 GS 3 Students, 2 years each)
	*
	
	

	B. Equipment 
	**
	
	

	C. Materials and Supplies
	
	
	

	D. Travel

1. Domestic

2. Foreign
	***
	
	

	E. Facilities
	****
	
	

	F. Other Direct Costs
	
	
	

	G. TOTAL DIRECT COSTS
	
	
	

	H. Indirect Costs

(11.1%)
	
	
	

	I. TOTAL COSTS $
	
	
	


* list # FTEs hired, GS level and # years e.g. 2 GS 3 Students, 2 years each

** what kind of equipment

*** describe travel

**** describe facilities

Year 1
	
	ARS Receive 

Funds for
	ARS In-House
	COOPERATOR

In-House

	A. Salaries and Wages

(list # FTEs hired, GS level and # years as footnote, e.g. 2 GS 3 Students, 2 years each)
	*
	
	

	B. Equipment 
	**
	
	

	C. Materials and Supplies
	
	
	

	D.
Travel

1. Domestic

2. Foreign
	***
	
	

	E. Facilities
	****
	
	

	F. Other Direct Costs
	
	
	

	G. TOTAL DIRECT COSTS
	
	
	

	H. Indirect Costs

(11.1%)
	
	
	

	I. TOTAL COSTS $
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